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U.S. Customs Service 


Treasury Decision 


(T.D. 99-46) 


SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved November 
19, 1998, to March 10, 1999, inclusive, pursuant to Subparts A & B, Part 
191 of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: May 10, 1999. 


WILLIAM G. ROSOFF 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Ajinomoto USA, Inc. 

Articles: Amino acid mixtures for use in intravenous solutions 
Merchandise: Amino acids 

Application signed: June 17, 1998 

Ruling forwarded to PD of Customs: New York, February 9, 1999 
Ruling: 44-05679-000 


(B) Company: American Cyanamid Co. 

Articles: 5-methoxy methyl pyridine dicarboxylic acid (5-MMPDC) 
Merchandise: 5-methylpyridine-2,3-dicarboxylic acid dimethyl ester 
Application signed: February 4, 1998 

Ruling forwarded to PD of Customs: New York, March 10, 1999 
Ruling: 44-05395-001 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 21, MAY 26, 1999 


(C) Company: Baxter Caribe Inc. 

Articles: FORANE® (isoflurane, USP); AERRANE® (isoflurane 
USP); SUPRANE® (cal. grade); SUPRANE® (desflurane, USP) 

Merchandise: Trifluoroethanol; chlorodifluoromethane 

Supplemental application signed: September 29, 1998 

Ruling forwarded to PD of Customs: New York, February 25, 1999 

Effect on other rulings: Modifies: T.D. 97-53-S (44-04949-001) to 
reflect name change from Ohmeda Caribe Inc. 

Ruling: 44—04949-002 


(D) Company: Bayer Corp. 

Articles: 2,2’ Dibenzamidodiphenyldisulphide (a/k/a DBD; Renacit 10); 
Renacit 11 

Merchandise: Benzoyl chloride; benzothiazole crude; phthalocyanine 
crude; 2,2’ dibenzamidodiphenyldisulphide (a/k/a DBD; Renacit 
10) 

Application signed: July 6, 1998 

Ruling forwarded to PD of Customs: New York, February 2, 1999 

Ruling: 44—05642-000 


(E) Company: Beaulieu Group, LLC 

Articles: Nylon resin/polymer, tufted carpet and rugs 

Merchandise: Caprolactam; carpet backing a/k/a woven fabric of 
synthetic yarn 

Application signed: July 28, 1998 


Ruling forwarded to PDs of Customs: Chicago, New York, Miami, 
March 4, 1999 

Effect on other rulings: Successor to Beaulieu of America, Inc., under 
19 U.S.C. 1313(s) 

Ruling 44—05688-000 


(F) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: November 5, 1998 

Ruling forwarded to PD of Customs: Houston, March 4, 1999 

Effect on other ruings: Successor to Chevron Chemical Company 
T.D. 91-92-1 (44-00312-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00312-001 
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(G) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PD of Customs: Houston, February 25, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
T.D. 95-56-H (44-04102-000) under 19 U.S.C. 1313(s) 

Ruling: 44-04102-001 


(H) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PD of Customs: Houston, February 25, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
T.D. 97-92-D (44-05196-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05196-001 


(1) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PD of Customs: Houston, February 25, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
T.D. 99-39-B (44-05540-000) 

Ruling 44-05540-001 


(J) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PDs of Customs: Houston & New Orleans, 
February 25, 1999 

Effect on other ruling: Successor to Chevron Chemical Company 
T.D. 95-6-F (44-02406-000) 

Ruling: 44-02406-001 


(K) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PDs of Customs: Houston & New Orleans, 
February 19, 1999 

Effect on other ruings: Successor to Chevron Chemical Company 
T.D. 91-92-D (44-00310-000) 

Ruling: 44-00310-001 
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(L) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Supplemental application signed: September 2, 1998 

Ruling forwarded to PDs of Customs: Houston & New Orleans, 
February 25, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
T.D. 95-6-F (44-02406-000) 

Ruling: 44-02406-001 


(M) Company: Chevron Chemical Company 

Articles: Lube oil additives 

Merchandise: Oronite lubricating oil additives (OLOA 225, 260, 270, 
270M and 411) 

Application signed: June 3, 1998 

Ruling forwarded to PD of Customs: Houston, February 25, 1999 

Effect on other rulings: Terminates T.D. 97-92-E (44-05222-000) 

Ruling: 44-05222-001 


(N) Company: Ciba Specialty Chemicals Corp. 

Articles: Quinacridone pigments 

Merchandise: Sodium methylate; para-chloroaniline (PCA); ortho- 
chloroaniline (OCA); m-nitrobenzenesulfonic acid sodium salt 
(Sitol); para-toluidine (PTD); anilinoacridone (AA); n-methy]l- 
aniline (NMA) 

Application signed: October 8, 1997 

Ruling forwarded to PD of Customs: New York, December 14, 1998 

Effect on other rulings: Successor to Ciba-Geigy Corp. under 19 U.S.C. 
1313(s) 

Ruling: 44-05643-000 


(QO) Company: E. I. DuPont de Nemours & Co. 

Articles: Kapton® polyimide films; Oasis® polyimide films; Cirlex® 
polyimide films; Pyralux® FPC bases; Vespel® polyimide resins; 
Vespel® parts and shapes 

Merchandise: Pyromellitic dianhydride (PMDA); 4,4’-oxydianiline 
(ODA); 3,4,3’,4’-biphenyl tetracarboxylic dianhydride (BPDA); 
1,3-bis (4-aminophenoxy) benzene (RODA) 

Application signed: March 16, 1998 

Ruling forwarded to PDs of Customs: New York & Boston, March 4, 
1999 

Effect on other rulings: Terminates T.D. 89-32-G (44-04257-000) 

Ruling: 44-04257-001 
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(P) Company: E. I. du Pont de Nemours & Co. 

Articles: Methacrol® 2462-B 

Merchandise: t-butyl diethanolamine a/k/a TBDA or TBDEA 

Application signed: August 28, 1998 

Ruling forwarded to PD of Customs: New York & Boston, November 23, 
1998 

Ruling: 44-05640-000 


(Q) Company: Eagle Family Foods, Inc. 

Articles: Frozen concentrated lemon juice products; reconstituted 
lemon juice products 

Merchandise: Frozen concentrated lemon juice for manufacturing 

Application signed: April 10, 1998 

Ruling forwarded to PD of Customs: New York, March 10, 1999 

Effect on other rulings: Successor to Borden Inc. 92-39-D 
(44-00841-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00841-001 


(R) Company: FMC Corp. 

Articles: COMMAND®/GAMIT® technical; COMMAND®/GAMIT® 
formulations 

Merchandise: Orthochlorobenzyl chloride (OCBC); hydroxylamine 
sulfate (HAS); chloropivaloyl chloride (CPC acid) 

Application signed: April 30, 1998 

Ruling forwarded to PD of Customs: New York, March 3, 1999 


Effect on other rulings: Terminates T.D. 87-100-I (44-00996-000) 
Ruling: 44-00996-001 


(S) Company: General Electric Co. 

Articles: CYCOLAC; BLENDEX 

Merchandise: Alpha-methylstyrene a/k/a (1-methylethenyl) benzene 
Application signed: November 13, 1998 

Ruling forwarded to PD of Customs: New York, January 26, 1999 
Ruling: 44-05667-000 


(T) Company: Glaxo Wellcome Inc. 

Articles: Sumatriptan lactose granules 

Merchandise: Not modified 

Supplemental application signed: March 23, 1998 

Ruling forwarded to PD of Customs: San Francisco, March 10, 1999 
Effect on other rulings: Modifies T.D. 98-48-J (44-05392-000) 
Ruling: 44-05392-001 
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(U) Company: H. Warshow & Sons, Inc. 

Articles: Woven and dyed piece goods; warp knitted and dyed piece 
goods 

Merchandise: Nylon yarn 

Application signed: January 16, 1999 

Ruling forwarded to PD of Customs: New York, February 4, 1999 

Ruling: 44-05674-000 


(V) Company: Magnequench International, Inc. 

Articles: “B” grade magnequench powder 

Merchandise: Neodymium-iron-boron “B” alloy 

Application signed: October 27, 1998 

Ruling forwarded to PD of Customs: New York, December 1, 1998 
Ruling: 44-05641-000 


(W) Company: NGK Metals Corp. 

Articles: Copper beryllium strip; nickel beryllium strip; copper 
beryllium wrought products (plate, rod, bar, wire and tube) 

Merchandise: Copper beryllium reroll strip; nickel beryllium reroll 
strip; copper beryllium billet; copper beryllium ingot 

Application signed: July 2, 1998 

Ruling forwarded to PD of Customs: New York, January 7, 1999 

Ruling: 44-0565 1-000 


(X) Company: Paxar Corp. 

Articles: Nylon coated fabric; thermal ink ribbon (cut to customer 
specification) 

Merchandise: Nylon coated fabric; thermal ink ribbon 

Application signed: June 5, 1998 

Ruling forwarded to PD of Customs: New York, February 16, 1999 

Ruling: 44-05681-000 


(Y) Company: Penn Color, Inc. 

Articles: Pigment dispersion color concentrates 

Merchandise: Pigment violet 19 and pigment yellow 110 
Application signed: August 7, 1998 

Ruling forwarded to PD of Customs: New York, November 19, 1998 
Ruling: 44-05625-000 


(Z) Company: Unitex Chemical Corp. 

Articles: N-butyl benzenesulfonamide a/k/a uniplex 214 
Merchandise: N-butylamine 

Application signed: November 16, 1998 

Ruling forwarded to PD of Customs: Miami, March 8, 1999 
Ruling: 44-05690-000 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-1999) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1999 follow. 
The last notice was published in the CUSTOMS BULLETIN on April 28, 
1999. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Michael Smith, Acting 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: May 12, 1999. 


MICHAEL SMITH, 
Acting Chief, 
Intellectual Property Rights Branch. 
The list of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOI 


DEPARTMENT OF THE T'REASURY 
E OF THE COMMISSIONER OF CUSTOMS, 
Washingt ton, D¢ Ma) EZ: 1999. 
following documents of the United States Customs Service 
. of Regulations and Rulings, have been determined to be of suffi 
interest to the public and U.S. Customs Service field offices t 
merit publication in the CustoMs BULLETIN. 
STUART P. SEIDE] 
Assistant Commissioner, 


Office of Regulations and Rulings 


ee REVOCATION AND MODIFICATION OF RULING 
LETTERS AND TREATMENT RELATING TO CLASSIFICATION 
OF DIET ARY SUPPLEMENTS FOR PIGEONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of classifica- 
tion ruling letters and treatment relating to the classification of dietary 
supplements for pigeons. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1980 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North —— Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling letter and modify anoth- 
er pertaining to the tariff classification of dietary supplements for 
pigeons and to revoke any treatment previously accorded by the Cus- 
toms Service to substantially identical transactions. Comments are in- 
vited on the correctness of the intended actions. 


DATE: Comments must be received on or before June 25, 1999. 


ADDRESS: Written comments (preferably in re. are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter and 
modify another pertaining to the tariff classification of dietary supple- 
ments for pigeons. Although in this notice Customs is specifically refer- 
ring to two rulings, New York Ruling Letter (NY) 886743 and NY 
806484, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the ones identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise the Customs Service during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 
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In NY 886743, dated June 15, 1993, products commonly referred to as 
vitamin/mineral supplements for pigeons were determined to be classi- 
fied in heading 3004, HTSUS, as medicaments consisting of mixed or 
unmixed products for therapeutic or prophylactic uses, put up in mea- 
sured doses or in forms or packings for retail sale. This ruling is set forth 
in “Attachment A” to this document. Since the issuance of that ruling, 
Customs has had a chance to review the classification of this merchan- 
dise and has determined that the classification is in error and that the 
merchandise is properly classified in heading 2309, HTSUS, as prepa- 
rations of a kind used in animal feeding. 

In NY 806484, dated March 1, 1995, another product commonly re- 
ferred to as a vitamin/mineral supplement for pigeons was determined 
to be classified in heading 3004, HTSUS. This ruling is set forth in “At- 
tachment B” to this document. Since the issuance of that ruling, Cus- 
toms has had a chance to review the classification of this merchandise 
and has determined that the classification is in error and that the mer- 
chandise is properly classified in heading 2309, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
886743 and modify NY 806484 and any other ruling not specifically 
identified to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Letters 
(HQ) 961913 and 962695 (see Attachments “C” and “D” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. Before taking this action, consid- 
eration will be given to any written comments timely received. 


Dated: May 5, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division) 


[Attachments] 
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[ATTACHMENT A] 
DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, June 15, 1993. 


CLA-2-30:S:N:N7:238 886743 


Mr. CHRIS REINKE 

RACING PIGEON BULLETIN 
AMERICAN RACING PIGEON NEWS 
34 East Franklin Street 
Bellbrook, OH 45305 


Re: The tariff classification of “Vitamineral”, “Naturavit Plus” and “Natural Electrolit”, 
medicaments for pigeons, put up in forms or packings for retail sale, from Belgium 


DEAR MR. REINKE 

In your letter dated May 25, 1993, you requested a tariff classification ruling 

“Vitamineral” is a multi-vitamin/mineral supplement for pigeons, containing, among 
other things, vitamins Bg, B)9, and E. It is described in the product pamphlet as serving to 
maintain mineral and vitamin reserves vital to a pigeon’s metabolism. According to the 
pamphlet, pigeons ingest this product as needed. The product is in powdered form, and will 
be imported put up in small cardboard boxes for retail sale. 

“Naturavit Plus” isa multi-vitamin supplement for pigeons, also containing, among oth- 
er things, vitamins Bo, Bj9 and E. The product pamphlet indicates that regular administra- 
tion protects pigeons against avitaminosis, resulting in maximum racing performance 
The product is in liquid form, and will be imported put up in plastic bottles for retail sale. 

“Natural Electrolit” is a mixture of electrolytes and glucose, for use by pigeons, which is 
described in the product pamphlet as stimulating rapid recovery after the efforts of racing 
and transportation. The product, which is in powdwered form, will be imported put up in 
satchets for retail sale 

With respect to the two remaining products submitted, namely: “Natural Tea” and “N 
turaline”, please be advised that aruling cannot be issued without the submission of acom- 
plete listing of all the ingredients used in the formulation of each product 

The applicable subheading for “Vitamineral” and “Naturavit Plus” will be 
3004.50.4000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
medicaments * * * consisting of mixed or unmixed products for therapeutic or prophylactic 
uses, put up in measured doses or in forms or packings for retail sale: other medicaments 
containing vitamins or other products of heading 2936: containing vitamins synthesized 
wholly or in part from aromatic or modified aromatic industrial organic compounds: other. 
The rate of duty will be 6.9 percent ad valorem. 

The applicable subheading for “Natural Electrolit” will be 3004.90.6003, HTS, which 
provides for medicaments * * * consisting of mixed or unmixed products for therapeutic or 
prophylactic uses, put up in measured doses or in forms or packings for retail sale: other: 
other: for veterinary use. The rate of duty will be 6.3 percent ad valorem. 

This merchandise may be subject to the regulations of the Food and Drug Administra 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, telephone number 
(202) 443-3380. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
ew York Seaport 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, March 1, 1995 


CLA-2-23:S:N:N7:231 806484 
Category: Classification 
Tariff No. 2309.90.9095 and 3004.90.9003 
Ms. LYNDA L. SCHWAB 
RACING PIGEON BULLETIN SUPPLIES 
34 East Franklin Street 
Bellbrook, OH 45305 


Re: The tariff classification of various vitamin/mineral supplements and probiotics for 
cage birds from England. 


DEAR Ms. SCHWAB 
In your letter dated January 25, 1995 you requested a tariff classification ruling. 
The products in question are described as follows: 


A) Gem Ultra-Vits: A vitamin supplement for pigeons consisting of a powdered com- 
pound of vitamins, minerals, and amino acids in a water soluble form. 

B) Strike: A powdered compound containing Allicin and Lactic Bacteria (a beneficial 
bacteria) in a water soluble form. 

C) Gardex: A garlic supplement to promote the pigeons overall health consisting ofa 
powered compound containing a garlic supplement and vitamin C in a water soluble 
form 

D) GEM-lytes: A powered compound containing electrolytes and trace elements ina 
water soluble form. Contents include sulphates of copper, cobalt, iron, manganese, po- 
tassium, sodium and zinc on an acidified soluble base. 

E) GEM-thepax: A liquid compound containing specific microbial nutrients. 

The applicable subheading for the Gem Ultra-Vits, Strike, Gardex and GEM-thepax will 
be 2309.90.9500, Harmonized Tariff Schedule of the United States (HTS), which provides 
for Preparations of a kind used in animal feeding: other: other: other: other: other:. The 
duty rate will be 2.7 percent ad valorem. 

The applicable subheading for the GEM-lytes will be 3004.90.9003, Harmonizes Tariff 
Schedule of the United States (HTS), which provides for Medicaments (excluding goods of 
heading 3002, 3005 or 3006) consisting of mixed or unmixed products for therapeutic or 
prophylactic uses, put up in measured doses or in forms or packaging for retail sale (con.): 
other: other * * * for veterinary use. The duty rate will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
U.S. CuSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 961913ptl 
Category: Classification 
Tariff No. 2309.90.9500 
Mr. CHRIS REINKE 
RACING PIGEON BULLETIN 
AMERICAN RACING PIGEON NEWS 
34 East Franklin Street 
Bellbrook, OH 45305 


Re: “Natural Vitamineral”, “Naturavit Plus”, and “Natural Electrolit” products for pi- 
geons; NY 886743 revoked 
DEAR Mk. REINKE 

In New York Ruling Letter (NY) 886743, issued to you on June 15, 1993, Customs ruled 
that certain multi-vitamin/mineral supplements for pigeons, identified as “Natural Vita- 
mineral” and “Naturavit Plus,” were classified in subheading 3004.50.4000, Harmonized 
TariffSchedule of the United States (HTSUS), which prov ides for “Medicaments * * * con- 
sisting of “mixed or unmixed products for therapeutic or prophylactic uses, put up in mea- 
sured doses or in forms or packings for retail sale: other medicaments containing vitamins 
or other products of heading 2936: containing vitamins synthesized wholly or in part from 
aromatic or modified aromatic industrial organic compounds: other.” That ruling also clas- 
sified a mixture of electrolytes and glucose, identified as “Natural Electrolit,” in subhead- 
ing 3004.90.6003, HTSUS, which provides for “Medicaments * * * consisting of mixed or 
unmixed products for therapeutic or prophylactic uses, put up in measured doses or in 
forms or packings for retail sale: other: other: for veterinary use. 

Customs has reviewed this ruling and determined that those classifications are incor- 
rect. Therefore, this ruling revokes NY 886743 and sets forth the correct classification of 
the three products. 

Facts: 

The articles are identified as: 

“Natural Vitamineral”—a powdered compound of vitaminized minerals for pigeons, 
containing, among other things, vitamins A, D, Bg, Bj2 and E. The product is described as 
serving to maintain mineral and vitamin reserves vital to a pigeon’s growth, fertility and 
metabolism. Reportedly, pigeons only ingest this product when they sense a deficiency in 
their diet. The product will be imported in small cardboard boxes for retail sale. 

“Naturavit Plus”—a multi-vitamin liquid complex which “guarantees that the pigeon 
will receive a balanced supply of the entire range of vitamins, including the following, es- 
sential ones:” B;, D, A, E, and K. The product pamphlet indicates that regular administra- 
tion protects pigeons against avitaminosis, unbalanced feeding, and will result in 
maximum racing performances. The product will be imported in plastic bottles for retail 
sale. 

“Natural Electrolit”—a mixture of electrolytes and glucose for “rapid recovery after the 
flight.” The product pamphlet states that this product in an energy-drink which compen- 
sates for water and electrolyte depletion and progressively restores acid-base equilibrium. 
It also represents an immediate energy gain (glucose)), which markedly shortens the re- 
covery period (after races). The product, in powdered form, will be imported put up in sa- 
chets for retail sale. 


Issue: 


What is the classification of nutritional feeding supplements for pigeons? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according tothe terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
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and if the headings and legal notes do not otherwise require, the remaining GRIs may 
hen be applied i n orde1 
In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
hough not dispositive or legally binding, provide acommentary on the scope of each head- 
HTSUS, and are generally indicative of the proper interpretation of these 
.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989) 
US headings under consideration are as follows: 


Preparations of a kind used in animal feeding 
1309 90 Other 
Other 
Other 
Other 
2309.90.9500 Other 


3004 Medicaments (excluding goods of heading 3002, 3005 or 3006) consist- 
ing of mixed or unmixed products for therapeutic or prophylactic uses, 
put up in measured doses or in forms or packings for retail sale 


3004.50 Other medicaments containing vitamins or other products of head- 
ing 2936 


5004.50.50 Other. 

3004.50.5005 For veterinary use. 
3004.90 Other 

3004.90.9090 Other: 

3004.90.9003 For veterinary use 


he blend of vitamins and minerals in the products is designed as a dietary supplement 
—— al maintenance of health and well- being of pigeons. There are no claims or indica- 
tions of usage for the product’s being intended for the treatment of any specific condition or 
ailment. The product is intended to be added to food, not taken to cure or prevent any par- 
ticular ailment or condition. The concentrations of vitamins and minerals in the mixture 
are comparatively low and do not reach levels found in therapeutic dosages which are usu- 
ally only taken under the supervision and direction of a veterinarian. 

Chapter 30, HTSUS, covers pharmaceutical products. Of special significance is note 1(a) 
to chapter 30, which states: “This chapter does not cover: (a) Foods or beverages (such as 
dietetic, dis abetic or fortified foods, food supplements, tonic beverages and mineral waters) 
(section IV)”. Chapter notes are part of the legal text of the HTSUS, and are to be consid- 
ered statutory provisions of law for all purposes. Because the chapter notes are mandatory 
authority for classification, merchandise described by note 1(a) to chapter 30 is excluded 
from classification in that chapter. 

The exclusion of the instant products from chapter 30 is reinforced by the ENs to head- 
ing 30.04 which provides that: 


Further this heading excludes food supplements containing vitamins or mineral 
salts which are put up for the purpose of maintaining health or well-being but have no 
indication as to use for the prevention or treatment of any disease or ailment. 


Inasmuch as these products are intended for animals, we turn to heading 2309, HTSUS, 
which provides for preparations ofa kind used in animal feeding. The ENsto heading 23.09 
state that the heading covers preparations designed to provide an animal with all the nutri- 
ent elements required to ensure a rational and balanced daily diet. The ENs further pro- 
vide that the heading includes feeding preparations for birds. 

Although the ENs state that vitamins are excluded from heading 23.09, that exclusion 
does not apply to the carefully blended and prepared mixtures under consideration. Ex- 
cluded vitamins would be bulk, minimally processed vitamins which have been prepared 
for general, rather than specific use. The mixture under consideration is a food supplement 
containing vitamins, not a vitamin. EN 23.09 clearly indicates that the animal food prepa- 
rations covered therein may contain vitamins (see, e.g., EN 23.09(II)(A)(3), (B)(1), and 
(C)(1)). The products being classified have been specially mixed and prepared for a highly 
defined use—the unique dietary and physiological requirements of racing pigeons. 
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Holding 
The products identified as “Natural Vitamineral”, “Naturavit Plus”, and “Natural Elec 
trolit” are classified in subheading 2309.90.9095, HTSUS, which provides for: Prepara 
tions of a kind used in animal feeding: other: other: other: other: other 
NY 886743 is revoked. 
JOHN DURANT 
Director. 


Commercial Rulings Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 962695pt! 
Category: Classification 
lariff No. 2309.90.9500 
Ms. LYNDA L. SCHWAB 
RACING PIGEON BULLETIN SUPPLIES 
34 East Franklin Street 
Bellbrook, OH 45305 


Re: “GEM-lytes” products for pigeons; NY 806484 modified. 


DEAR Ms. SCHWAB 
In New York Ruling Letter (NY) 806484, issued to you on March 1, 1995, Customs classi- 


fied five products. One of those products, “GEM-lytes”, was classified in subheading 
3004.90.9003, Harmonized Tariff Schedule of the United States (HTSUS), which provides 
for medicaments (excluding goods of heading 3002, 3005 or 3006) consisting of mixed or 
unmixed products for therapeutic or prophylactic uses, put up in measured doses or in 
forms or packings for retail sale: other: other: for veterinary use. We have reviewed that 
ruling and determined that the classification of that product was incorrect. Accordingly, 
this letter modifies NY 806484 to correctly classify “GEM-lytes” 


Facts: 


“GEM-lytes” is a powdered compound containing electrolytes and trace elements in a 
water soluble form. It contains sulphates of copper, cobalt, iron, manganese, potassium, 
sodium and zincon an acidified soluble base. After having been dissolved in liquid, the prod- 
uct is intended to be consumed by pigeons to replace salts lost after training or racing. 


Issue: 
What is the classification of a nutritional supplement for pigeons? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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[he HTSUS headings under consideration are as follows: 
2309 Preparations of a kind used in animal feeding 
2309.90 Other 

Other 
Other: 
Other 

309.90.9500 Other 


oD 
ing of mixed or unmixed products for therapeutic or prophylactic uses, 
put up in measured doses or in forms or packings for retail sale 
Other 


3004 Medicaments (excluding goods of heading 3002, 3005 or 3006) consist- 


90.9003 For veterinary use 


nd of electrolytes and minerals in the product is designed as a tonic supplement 
general maintenance of health and well-being of pigeons. There are no claims or indica 
usage for the product’s being intended for the treatment of any specific condition or 
it. The product is intended to be consumed as part of an overall training regimen, not 
) cure or prevent any particular ailment or condition. The concentrations of vita- 
utic dosages which are usually only taken under the supervision and direction of a 
veterinarian 
Chapter 30, HTSUS, covers pharmaceutical products. Of special significance is note 1(a) 
to chapter 30, which states: “This chapter does not cover: (a) Foods or beverages (such as 
tic, diabetic or fortified foods, food supplements, tonic beverages and mineral waters) 
section IV)”. Chapter notes are part of the legal text of the HTSUS, and are to be consid- 
ered statutory provisions of law for all purposes. Because the chapter notes are mandatory 
authority for classification, merchandise described by note 1(a) to chapter 30 is excluded 
from classification in that chapter. 
The exclusion of the instant product from chapter 30 is reinforced by the ENs to heading 
30.04 which provides that 
Further this heading excludes food supplements containing vitamins or mineral 
salts which are put up for the purpose of maintaining health or well-being but have no 
indication as to use for the prevention or treatment of any disease or ailment. 


These powders have been prepared to supplement the diet of pigeons which have 
been stressed by rigorous training and racing. This product is a restorative tonic, a “Gato- 
rade®” for birds, and is not offered for sale with the expectation that it will be taken for 
therapeutic or prophylactic purposes. 

Inasmuch as this product is intended for animals, we turn to heading 2309, HTSUS, 
which provides for preparations of a kind used in animal feeding. The ENs to heading 23.09 
state that the heading covers the type of preparations such as the one under consideration 
here which has been designed to provide a racing pigeon with all the nutrient elements re- 
quired to ensure a healthful and balanced daily diet. The ENs further provide that the 
heading includes feeding preparations for birds. As such, “GEM-lytes” clearly fall within 
the scope of preparations covered in heading 2309, HTSUS, as a preparation of a kind used 
in animal feeding. 


Holding: 


For the reasons stated above, the product identified as “GEM-lytes” is classified in sub- 
heading 2309.90.9095, HTSUS, which provides for: Preparations of a kind used in animal 
feeding: other: other: other: other: other. 

NY 806484 is modified 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
“AQUAPEL 364”™” 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Notice of proposed revocation of ruling letter and treatment 

relating to the tariff classification of “Aquapel 364™.” 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the alkyl ketene dimer “Aquapel 
364™” under the Harmonized Tariff Schedule of the United States 
(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before June 25, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 


at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
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merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of “Aquapel 364™ .” Although in this notice Cus- 
toms is specifically referring to one ruling, Headquarters Ruling Letter 
(HQ) 084942, dated September 13, 1989, this notice covers any rulings 
on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. This notice will cover any rulings on this mer- 
chandise which may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the merchandise subject to this notice, should advise Customs 
during this notice period. Similarly, pursuant to section 625(c)(2), Tar- 
iff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title 
VI, Customs intends to revoke any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on a ruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this no- 
tice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In HQ 084942, Customs ruled that “Aquapel 364 ™” was classified un- 
der subheading 3809.92.50, HTSUS, as a finishing agent of a kind used 
in the paper industry. This ruling is set forth as Attachment A to this 
document. 

Upon review of this ruling, Customs has discovered an error in the 
classification of “Aquapel 364™.” This product should have been classi- 
fied in subheading 3404.90.50, HTSUS, as an artificial or prepared wax. 

Customs proposes to revoke HQ 084942 to reflect the proper classifi- 
cation of “Aquapel 364™.” Proposed Headquarters Ruling Letter (HQ) 
962270, revoking HQ 084942, is set forth as Attachment B to this docu- 
ment. 

Additionally, pursuant to 19 U.S.C. 1625 (c)(2), Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
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identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: May 10, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CuSTOMS SERVICE, 
Washington, DC, September 13, 1989. 
CLA-2 CO:R:C:G 084942 SS 
Category: Classification 
Tariff No. 3809.92.5000 
Mr. L.L. BARNHART, MANAGER, IMPORTS 
TRANSPORTATION DEPARTMENT 
HERCULES INCORPORATED 
Hercules Plaza 
Wilmington, DE 19894 


Re: NYRL 828583 modified. Aquapel 364, a ketene dimer derived from fatty acids, is used 
as a sizing agent in paper processing. 


DEAR MR. BARNHART: 

In a Ruling Letter (NYRL 828583), dated March 30, 1988, our New York office provided 
you with the tariff classification of Aquapel 364, imported into the United States from the 
United Kingdom, under the Harmonized Tariff Schedule of the United States (HTSUS). 

We have considered the additional information submitted by Hercules Inc., dated May 
26, 1989, which indicates that Aquapel 364, a ketene dimer derived from fatty acids, is used 
as a sizing agent in paper processing. Based on this fact, we have now determined that 
Aquapel 364 is properly classifiable under subheading 3809.92.5000, HTSUS, which pro- 
vides for other finishing agents of a kind used in the paper industry. 

NYRL 828583 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 
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ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 962270 MGM 
Category: Classification 
Tariff No. 3404.90.50 


| Ketene Dimer; HQ 084942 revoked 


reference to Headquarters Ruling Letter (HQ) 084942, issued to you Septem- 

13, 1989, which modified New York Ruling Letter (NY) 828583, issued to you March 30, 
1988. NY 828583 classified the alkyl ketene dimer Aquapel 364™ in subheading 
3823.90.40, Harmonized Tariff Schedule of the United States (HTSUS) (1988), as a fatty 
substance of animal or vegetable origin. HQ 084942 held that Aquapel 364™ was properly 
classified in subheading 3809.92.50, HTSUS, asa finishing agent ofa kind used in the paper 
industry. Upon review of HQ 084942, Customs has discovered an error in the classification 


of Aquapel 364™ . This proposed ruling sets forth the correct classification of this merchan- 
dise and the analysis therefor. 


Facts 


According to Customs Laboratory Report 2-98-30036, dated October 20, 1997, and Her- 
cules Inc. publication “Technical Data, Aquapel 364™ ,” Aquapel 364™ is an off-white or 
light brown waxy solid. It is prepared from long chain fatty acids and used as an ingredient 
in the production of compounds useful in imparting water repellency to various items 


Issue 
Is ee 364™ an artificial or prepared wax of heading 3404, HTSUS? 
IW ai Analysis: 


Merc - indise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 

(GRIs) a nd in the absence of special language or context which requires otherwise, by the 
Addi tional U.S. Rules of Interpretation. “The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the H’ rsU Sand are to be considered statutory provisions of law for all 
purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, ac cording totheremainingGRIst taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 


ing to the terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. 


Heading 3809 provides as follows: 


Finishing agents, dye carriers to accelerate the dyeing or fixing of dyestuffs and other 
products and preparations (for example, dressings and mordants), ofa kind used inthe 
textile, paper, leather or like industries, not elsewhere specified or included. 


Because heading 3809, HTSUS, provides only for merchandise “not elsewhere specified 
or included,” Aquapel 364 ™ is not properly classified in heading 3809 if it isencompasseded 
within any other heading. 

Heading 3404, HTSU S, provides for “[a]rtificial waxes and prepared waxes.” This head- 
ing includes “[c]hemically produced organic products of a waxy character, whether or not 
water-soluble.” Note 5 (a), Chapter 34, HTSUS. Aquapel 364™ is chemically produced 
from fatty acids, it is organic (carbon-based), and it has a waxy character, therefore it falls 
within heading 3404, HTSUS. 
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Within heading 3404, HTSUS, are three six-digit subheadings: “Of chemically modified 
lignite,” “Of polyethylene glycol,” and “Other.” Lignite is a “low rank of coal between peat 
and subbituminous.” Hawley, The Condensed Chemical Dictionary, 10th edition. Aquapel 
364”™ is not acoal derivative and thus is not of chemically modified lignite. Nor is the mer- 
chandise of polyethylene glycol. Polyethylene glycol is a polyether derived from condensa 
tion of ethylene glycol, or of ethylene oxide and water, while Aquapel 364 ™ is not an ether 
and is derived from fatty acids. Thus, the merchandise falls within the residual or “Other” 
provision. Within this provision are provisions for waxes containing bleached beeswax, and 
“Other.” As Aquapel 364™ does not contain bleached beeswax, it is properly classified in 
the “Other” provision. 


Holding 


Aquapel 364™ is a prepared wax classified in subheading 3404.90.50, HTSUS 
HQ 084942 is revoked 
JOHN DURANT 


Director, 


Commercial Rulings Division 


PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
WADING BOOTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of and treatment relating to 
tariff classification of wading boots. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to modify a ruling pertaining to the tariff classification of 
“flats” boots or wading boots and to revoke any treatment previously 
accorded by Customs to substantially identical transactions. Com- 
ments are invited with respect to the correctness of the proposed ruling. 


DATE: Comments must be received on or before June 25, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Branch, 1300 Pennsylvania Avenue, N.W,, Washing- 
ton, D.C. 20229. Comments submitted may be inspected at the Commer- 
cial Rulings Division, Office of Regulations and Rulings, 1300 
Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that, in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification of 
‘flats” boots or wading boots. Although in this notice Customs is specif- 
ically referring to one ruling, that being New York Ruling Letter (NY) 
B83786, this notice covers any rulings relating to the specific issue of 
tariff classification set forth in NY B83786, which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been found. This notice will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., aruling letter, an internal advice memorandum or decision, or 
a protest review decision) on the issue subject to this notice, should ad- 
vise Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Cus- 
toms intends to revoke any treatment previously accorded by the Cus- 
toms Service to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations involving the same or similar issue, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule. Any person involved in substantially identical transac- 
tions should advise Customs during this notice period. An importer’s 
failure to advise Customs of substantially identical transactions, or of a 
specific ruling not identified in this notice, may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 


agents for importations subsequent to the effective date of the final de- 
cision on this notice. 
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In NY B83786, issued April 23, 1997 (set forth as “Attachment A” to 
this document), one of the two boots at issue, i.e., style CH-81-0221, 
was Classified in subheading 6404.19.20, HTSUSA, the provision for 
“Footwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of textile materials: Footwear with outer soles of 
rubber or plastics: Other: Footwear designed to be worn over, or in lieu 
of, other footwear as a protection against water, oil, grease or chemicals 
or cold or inclement weather.” 

The boot features a sturdy, molded rubber cup sole, rubber tape on 
the seams, and a wide band of rubber tape around the lower portion of 
the boot’s upper. Due to the presence of certain other features and char- 
acteristics, however, it is now Customs position that the boot is not pri- 
marily designed as a protection against water, oil, grease, etc., but as a 
protection against sharp rocks, coral, shells, etc. The boot is therefore 
properly classified in subheading 6404.19.90, HTSUSA, the provision 
for “Footwear with outer soles of rubber, plastics, leather or composi- 
tion leather and uppers of textile materials: Footwear with outer soles 
of rubber or plastics: Other: Other: Valued over $12/pair [12 dollars per 
pair].” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
B83786, and any other ruling not specifically identified involving iden- 
tical or substantially similar transactions, to reflect the proper classifi- 
cation of boot style CH-81-0221 according to the analysis in Proposed 
Headquarters Ruling Letter (HQ) 960756, set forth as “Attachment B” 
to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 


toms intends to revoke any treatment that Customs previously ac- 
corded to substantially identical transactions. Before taking this 
action, consideration will be given to any written comments timely re- 
ceived. 


Dated: May 10, 1999. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
New York, NY, April 23, 1997 
CLA-2-64:RR:NC:TA:346 B83786 
Category: Classification 

riff No. 6404.19.90 and 6404.19.20 
FOLLICK AND BESSICH 
One Exchange Place, Suite 915 
Jersey City, NJ 07312 
Re: The tariff classification of two boots from Taiwan and China 
DEAR SIRS 

In your letter, for Cabela Inc., dated March 27, 1997, you requested a tariff classification 
ruling 

Style CH-81-0162, described as a Wading Boot in their catalog page which you supplied, 
has a woven fabric upper, aseparate .75 inch heel, and two holes near the insole line on both 
sides of the upper near the arch area. The holes are clearly intended to allow water to es 
cape after the fisherman leaves the stream. It is designed for normal use in conjunction 
with stocking waders, which are what keep the feet dry 

The applicable subheading for CH-81-0162 will be 6404.11.90, Harmonized Tariff 
Schedule of the United States (HTS), which provides for footwear, in which the upper’s ex 
ternal surface is predominately textile materials (note that an accessory or reinforcement 
on top of another material is not part of the upper’s external surface but the material hid- 
den underneath is); in which the outer sole’s external surface is predominately rubber and 
or plastics; which is not “athletic” footwear; in which the upper’s external surface is still 
50% or less leather even after every leather accessory or reinforcement present is included 
as part of the upper’s external surface; which is not designed to be a protection against wa 
ter, oil, or cold or inclement weather; which has neither open toes nor open heels and is not 
a slip-on; and which is valued over $12.00 Per pair. The rate of duty will be 13.4 percent 

Style CH 81-0221 has a relatively heavy, molded rubber cup sole with sidewalls which 
overlay the upper by between .5 inch to over 1 inch all around the shoe. The base material of 
the upper is, uncompressed, three sixteenths inch thick, consisting of neoprene rubber 
sandwiched between two layers of a stretchy textile material. There is a full-length zipper 
on one side behind which there is a gore made of the same material as the upper. 

There are one sixteenth inch thick layers of unreinforced rubber attached, presumably 
by vulcanization, to the outside of the upper 

1. Astrip that is at least 2 inches wide all around the shoe and substantially wider at 
the toe. 

2. A large heel piece 

3.Two.5 inch wideand 7 and 13 inch long strips covering the front and back seams of 
the neoprene material. 

You refer to this style as a wading boot, as does the catalog page, in the smaller print, but 
in the large print it calls it a “Flats Boot”, which may mean it is used primarily in the flatter, 
thus shallower, areas of rivers, unlike waders. The other three styles of boots on that page 
are called wading boots in both the smaller and larger print. 

Because of the large rubber strip, which even covers the bottom inch of the zipper, this 
item is completely waterproof if one stays in water under 2 inches deep. Due to the neo- 
prene gore behind the zipper, the rubber strips on the seams and the waterproof material of 
the base material of the upper, the boot is very water resistant up to its top, which is about 
8 inches above the ground. When NIS J. Sheridan held the undamaged sample down ina 
sink with 8 inches of water in it, it was only after 3 minutes had passed that he could feel the 
water that seeped through. It is clear that this item would keep the wearer’s foot dry if fish- 
ing in the puddles often found at the edge of streams and lakes, even if the wearer occasion- 
ally stepped into deeper puddles. 

Although the neoprene material and zipper causes this item to resemble scuba and surf- 
boarding boots, which are not protective against water because, in normal use, the wearer 
is fully immersed in water which, then, will enter the boot from around its topline, it is dif- 
ferent, in that it has: 

1. The unusually tall rubber tape around the lower part of the upper. 
2. The rubber tape on the seams. 





3. The sturdier and much heavie 
sharp rocks, but also makes it much 

4. Its appearance in a catalog of item 
vers and others interested in aqu 
5. The fact that the catal 
needs to order a size one or two sizes la 
worn with stocking waders, since that wot 
er hand, wading boots are normally 


holes, as does the CH-81 
We did note that the catalog 
straps in place.” While we readily agree 
will not be more than asa fugitive use, noti 
er, itis primarily the physical features cite 
item was designed with significant feature 
in or near shallow water, but stay dry 


We note that the thin rubber overlays a 
relatively thick neoprene between two te 
these overlays had been removed from the 


change the method and materials of attachment I pe the sole in view of their 


removal, the sidewalls of the cupsole, which appe 


l] 


ld adhere 
none-the-less quite well 


to the neoprene-fabric u e, ev iking into account 
the written opinion and statements from the | ( Hi-T Slip-Ops 
96-139 and 97-24, the rubber overlays here are accessorie , ‘ements per Note 4 
to Chapter 64. On that basis, the upper I 
tile by a wide margin. Therefore, your pro} 
duce the surface of the rubber overlays to get 

The applicable subheading for CH-81-0221 
Schedule of the United States (HTS), which pro 
ternal surface is predominately textile mater inforcement 
on top of another material is not part of the upper’s external surf but the material hid- 
den underneath is); in which the outer sole’s ext 
or plastics; which is not “athletic” footwear; 
against water, oil, or cold or inclement weat 

We note that you requested a meeting to « 
agreed with your proposed classification 6404 
policy of this Division to have a meeting re 
mitted 

You requested that we return your samples retu 


a 
} 

nantly tex- 

iction to re 


moot 


ipper Sex 


sly rubber and 
a protection 


oO percent 


| 


JAQ( 


This ruling is being issued under the provisions of I 
(19 C.ER. 177). 

A copy of the ruling or the control number indicat 
entry documents filed at the time this merchandise is 
regarding theruling, contact National Import Speci: 
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THE TREASURY 
CUSTOMS SERVIC! 
Wash ngton, DC 
R:TE 960756 GGD 
Category: Classification 
lariff No. 6404.19.90 


g Letter (NY) B83786; Wading Boots or “Flats” Boots; 


1inst Water 


ter (NY) B83786, issued to you April 23, 1997, on behalf of Cabe- 
lassified two styles of wading boots. As you may be aware, a typographi- 
ragraph of the ruling’s first page incorrectly reflects the 
0162 as subheading 6404.11.90. We note that this style’s 
s subheading 6404.19.90 in the “TARIFF NO.” line near 
n the third paragraph, the classification description and 
‘urately stated 

81-0221, was classified in subheading 6404.19.20, Harmo 

»f the United States Annotated (HTSUSA), the provision for “Foot 


plastics, leather or composition leather and uppers of 


> ( 


les ol rubdbe 


textile materials: Footwear with outer soles of rubber or plastics: Other: Footwear de- 


worn over, or in lieu of, other footwear as a protection against water, oil, grease 
old or inclement weather.” We have reviewed NY B&83786 and, with respect 


21, have found it to be in error. Therefore, this ruling modifies NY 


3786. boot stvle 


221 is described as having a relatively heavy, molded 
rubber cup sole with sidewalls which overlay the upper by from one half inch to over one 
inch all around the shoe. Uncompressed, the base material of the upper measures approxi 
mately thickness, and consists of neoprene rubber that is sandwiched 
between two la retchy fabric of textile materials. There is a full-length zipper on 


hind which is a gore (or triangular gusset) composed of the same 
t oa 


one side of 


3786 further notes that strips of unreinforced rubber, which 

16 of an inch in thickness, are attached to the outside of the up- 

One strip, which varies in width from approximately 

s (wider at and near the toe), extends completely around the shoe. A 

approximately 4% inches in width by 2% inches in height. Two strips 

mez g approximately '“ inch in width cover the front and back seams of the neoprene 
material. ‘he front strip measures approximately 13 inches in length. The back strip mea- 
sures approximately 7 inches in length including a portion that is covered by the heel piece. 


Imm tely above each heel piece isa small rectangular heel tab which protrudes outward 


y ‘4 inch from the upper. The boot is completely waterproof in water less than 
pth, and is water resistant in water less than 8 inches in depth (the approxi- 
f the boot). Water begins to seep into the boot after approximately 3 minutes 
of immersion in water that is between 2 and 8 inches in depth. The boot has no drainage 
holes in its lower portions 

Advertising literature from a catalog directed toward hunters and fishermen refers to 
the article in large print as a “Flats Boot” and in small print as “wading boots.” The body of 


advertising states: 


Full-length supportive insole prevents injury on sharp rocks, coral and shells. These 
lightweight 5mm neoprene wading boots feature a full rubber rand with exterior toe 
and heel caps. Fully gussetted opening with heavy-duty YKK® side zipper. Multi-pur- 
pose outsole provides excellent traction. Heel tabs aid in kicking them off or holding fin 
straps in place. Order one or two sizes larger if wearing with waders. 
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{SSUue 


Whether the wading boot is classified in subheading 6404 


designed as a protection against water, or in subheading 6404 


that is not designed as a protection against wate 


tion under the HTSUS is made in accordance tn re ules of Inter 


pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1 


headings and legal notes do not otherwise require, the remaining GRI may 
The Explanatory Notes (EN) to the Harmonized Commodity Description 
tem, which represent the official interpretation of the tari itional lev 
itate classification under the HTSUS by offering 
the headings and GRI 

Heading 6404, HTSUSA, covers “Footwear with outer soles of rubber, plastics, leather or 
composition leather and uppers of textile materials.” The issue subject to this ruling is 
whether or not style CH-81-0221 is designed to be protective footwear. To an extent, the 
boot is certainly capable of protecting the wearer against water. Active use of such a boot 
however, entails movement (turning, walking, sloshing, splashing, etc.). Even in water 
even as shallow as two inches in depth, movement causes water level fluctuation and even 
tual seepage through the upper of the boot. The advertising literature states that the boot 
protects against injury from (among other hazards) coral, predominately found in or near 
ocean saltwater, not in the generally more calm bodies of water such as lakes and streams. 
Although holes for drainage may indicate that interior water is contemplated and meant to 
pass through to the exterior of a boot, the absence of such holes in this boot does not neces- 
sarily indicate that it is primarily designed to keep water out. When the boot is zipped 
closed and completely immersed, the tightly fitting top and lack of drain holes primarily 
deter the entry of fine sand, small pebbles, and shells that might otherwise infiltrate. The 
wide band of encircling rubber overlay and the heel piece appear to be designed to extend 
the protective attributes of the sturdy rubber sole upward to the lower portions of the up- 
per, and their waterproof properties are, at best, of secondary benefit. The advertised 


suggestions that larger sizes of the boot should be purchased if used with waders, and that 
the heel tabs aid in retaining fin straps (possibly for fishing from an inner tub 


e), further 
support a determination that the boot is not designed as a protection against water, but for 
use in water that is deeper than the height of the boot. In light of the analysis above, we find 
that the subject “flats boot” is not designed as a protection against water and is classified in 
subheading 6404.19.90, HTSUSA. 


Holding: 


The wading boot or “Flats Boot” identified by style CH-81-0221 is classified in subhead 


21 
ing 6404.19.90, HTSUSA, the provision for “Footwear with outer soles of rubber, plastics 
leather or composition leather and uppers of textile materials: Footwear with outer soles of 
rubber or plastics: Other: Other: Valued over $12/pair [12 dollars per pair].” The general 
column one duty rate is 9 percent ad valorem 
NY B83786, issued April 23, 1997, is hereby modified 
JOH? 


Commercial Ru 
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Customs Modernization), of the 

\greement Implementation Act (Pub. L. 

hereinafter “Title VI”), became effective. 

tions of the Tariff Act of 1930, as amended, 
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e 


of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 


sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of metal parts of filing systems designed to be used for the filing 
and storage of oversized paper documents. Although in this notice Cus- 
toms is specifically referring to one ruling, New York Ruling Letter 
(NY) C88471, dated June 18, 1998, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to those identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importers or their agents for im- 
portations of merchandise subsequent to this notice. 

In New York Ruling Letter (NY) C88471, dated June 18, 1998, metal 
parts of filing systems designed to be used for the filing and storage of 
oversized paper documents were classified in subheading 8304.00.00, 
HTSUS, as desk top filing or card-index cabinets, paper trays, paper 
rests, pen trays, office-stamp stands and similar office or desk equip- 
ment of base metal. NY C88471 is set forth as “Attachment A” to this 
document. 

Upon further review, Customs has determined that the metal parts 
are imported separately, so that the condition of the goods, as imported, 
is that they are brackets and similar fittings of base metal of subheading 
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8302.50.00, HTSUS, or binder, paper or letter clips of base metal of sub- 
heading 8305.90.60, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C88471, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 962366 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: May 10, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


. OF THE TREASURY 
US. CusTOMS SERVICE 
New York, NY, June 18, 1998 
CLA-2-83:RR:NC:N1:113 C88471 
Category: Classification 


Tariff No. 8304.00.0000 
Mr. GORDON C. ANDERSON 


C. H. ROBINSON INTERNATIONAL, IN‘ 
5995 Opus Parkway 

Suite 201 

Minnetonka, MN 55343-9058 


Re: The tariff classification of wall racks from China 


DEAR Mr. ANDERSON 

In your letter dated May 19, 1998, on behalf of Safeco Products Co., you requested a tariff 
classification ruling. 

The merchandise is metal parts specifically designed to store paper documents. Item 
number 5030 is called a Drop Lift Wall Rack, which consists of two specially designed metal 
brackets with metal stop tabs, plastic end caps and four mounting screws. These items are 
part of a Vertical Wall Hanging System which is used to file and store oversized sheets of 
paper such as drafts, drawings and plans produced by architects. The wall rack is mounted 
on the wall and the sheets are actually held by Vertical Hanging clamps, which lie atop the 
Wall Rack. 

Item number 5016 is a Pivot Wall Rack which consists of a specially designed metal rack 
with brackets that pivot out from the wall. Item number 5010 is a Wall Rack without the 
pivot arms. 

Item number 5001-6 is the Vertical Hanging Clamp. It is made of aluminum with plastic 
wing knobs, clamp hanger, end caps and label holders. The hanging clamps hold up to 100 
sheets. Item number 4303-6 is the Print-Lock Hanging Clamp which is essentially the 
same as the 5001-6. 

The Explanatory Notes to the Harmonized System provide for office equipment used for 
the storage, filing or sorting of correspondence or other papers, provided the items are not 
designed to stand on the floor. 
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The applicable subheading for the above items will be 8304.00.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for desk-top filing or card-index cabi 
nets, paper trays, paper rests, pen trays, office-stamp stands and similar office or desk 
equipment, and pé arts thereof, of base metal. The rate 2 of duty will be 4.3 percent ad valorem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed : at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-466-2084 

ROBERT B. SWIERUPSKI 
Direc f 
National Commodity Specialist Divi 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVIC! 
Washington, D¢ 
2 RR:CR:GC 962366 AML 


Category: Classification 
Tariff Nos. 8302.50.00 and 8305.90.60 
Mr. GORDON C. ANDERSON 
C.H. ROBINSON INTERNATIONAL 
5995 Opus Parkway 
Minnetonka, MN 55343-9058 


Re: Reconsideration of NY C88471; Base metal racks and clamps for storage and filing 


DEAR MR. ANDERSON 

Ina letter dated October 21, 1998, you requested, on behalf of Safeco Products Co., asub- 
sidiary of Liberty Diversified Industries, reconsideration of New York Ruling Letter (NY) 
C88471, issued to you on June 18, 1998, concerning the classification of metal parts of filing 
systems sey cote for storage of oversized paper documents, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Samples, brochures and literature were sub- 
mitted for our review. We regret the delay in responding. 

Facts: 

The subject articles, which are parts of filing systems used to file and store oversized pa- 
per documents such as blueprints, drawings and plans produced and used by architects, 
engineers, draftspersons and contractors, are described as follows: 

Item # 5030, a “Drop Lift Wall Rack,” consists of two triangular, metal brackets which 
form right angles and measure 7%: inches by 11-1/8 inches. The face of the 7% inch portion 
is 14 inches wide and has prefabricated screw holes for affixing the bracket to a wall. The 
11-1/8 inch long portion is 7/16 of an inch wide and is prefabricated with a stop tab and plas- 
tic end cap fitting on the end furthest from section which affixes to the wall. The brackets 
are used in a “Vertical Wall Hanging System”. The brackets are affixed to the wall and 
spaced dependent upon the size of “Vertical Hanging Clamps” to be used with the brackets. 
The clamps hold the sheets and rest upon the brackets. The brackets will accommodate up 
to 12 clamps and sheets. 

Item # 5016, a “Pivot Wall Rack,” consists of a metal rack designed to be affixed to a wall 
and hold 12 pivoting, metal brackets. The metal base measures 24 inches by 9-9/16 inches 
and is 1 inch in depth. The pivoting brackets are triangular in shape and measure 14x 16x8 
with metals tips prefabricated to fit within prefabricated holes in the metal bracket. This 
item functions similarly to item # 5030 above, except this item has the pivot feature. The 
brackets will accommodate up to 12 clamps and sheets 

Item # 5010, is a bracket which is identical to item # 5016, above, except that item 
# 5010 holds “data files” (item # 5028). 

Item # 5001-6, a “Vertical Hanging Clamp,” is an aluminum clamp with plastic wing 
knobs, molded plastic hangers/end caps, and asnap on plastic label holder. The clamps vary 
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in manufactured length from 18 to 42 inches and hold up to 100 individual sheets. The wing 
nuts tighten and loosen the clamps, as desired. The plastic end caps are designed to hold the 
clamps in place on any of the wall racks or filing systems produced by the manufacturer. 
Item # 4303-6, a “Print-Lock Hanging Clamp,” is a sturdier version of item # 5001-6, 
with heavier grade wing knobs made of chrome-plated alloy, and a variable tension mount- 
ing clip which is also constructed of metal. The clamps vary in manufactured length from 
18 to 42 inches and hold up to 100 individual sheets. The end caps are designed to hold the 
clamps in place on any of the wall racks or filing systems produced by the manufacturer. 
The individual groups of articles are separately imported, packaged and itemized, such 
rexample, rack are imported in one shipment and the clamps are imported in anoth- 
shipment 


Whether the metal parts (racks and clamps) of filing systems designed for filing and stor- 
age of oversized paper documents are classifiable within subheading 8302.50.00, HTSUS 
which provides for mountings, fittings and similar articles of base metal; subheading 

4.00.00, HTSUS, which provides for desk-top filing or card-index cabinets * * * and 

! * of base metal, other than office furniture of heading 

; subheading 8305.90.60, HTSUS, which provides for other fittings for files, letter 

clips, paper clips and similar articles of base metal; or subheading 9403.10.00, HTSUS, 
which provides for other furniture of metal of a kind used in offices. 


Lau and Analysis: 


Classification of imported merchandise is accomplished pursuant to the Harmonized 
l'ariff Schedule of the United States (HTSUS). Classification under the HTSUS is guided 
by the General Rules of Interpretation of the Harmonized System (GRI’s). GRI 1, HTSUS, 
states in part that “for legal purposes, classification shall be determined according to the 
terms of the headings and any relative section or chapter notes[.]” 

The subheadings under consideration are as follows: 


Qa" 


8302 Base metal mountings, fittings and similar articles suitable for furni- 
ture, doors, staircases, windows, blinds, coachwork, saddlery, trunks, 
chests, caskets or the like; base metal hat racks, hat-pegs, brackets and 
similar fixtures; castors with mountings of base metal; automatic door 
closers of base metal; and base metal parts thereof: 


8302.50.00 Hat-racks, hat pegs, brackets and similar fixtures, and parts thereof. 


8304.00.00 Desk-top filing or card-index cabinets, paper trays, paper rests, pen 
trays, office-stamp stands and similar office or desk equipment and 
parts thereof, of base metal, other than office furniture of heading 9403 


Fittings for looseleaf binders or files, letter clips, letter corners, paper 
clips, indexing tags and similar office articles, and parts thereof, of base 
metal; staples in strips (for example, for offices, upholstery, packaging), 
of base metal: 

8305.90 Other, including parts: 

8305.90.60 Other 


9403 Other furniture and parts thereof: 
9403.10.00 Metal furniture of a kind used in offices. 


When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 


believes the ENs should a always be consulted. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 
( August 2 23, co 


EN 83.04, p. 1215 states: 


The alte covers filing cabinets, card-index cabinets, sorting boxes and similar 
office equipment used for the storage, filing or sorting of correspondence, index cards 
or other papers, provided the equipment is not designed to stand on the floor or is not 
otherwise covered by Note 2 to Chapter 94 (heading 94.03) (see the General Explana- 
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tory Note to Chapter 94). The heading also includes paper trays for sorting documents, 
paper rests for typists, desk racks and shelving, and desk equipment (such as book- 
ends, paperweights, inkstands and ink-pots, pen trays, office-stamp stands and blot- 
ters). 

Recently, the U.S. Court of International Trade reiterated that “[ilt is well established 
that an imported article is to be classified according to its condition as imported * * *” XTC 
Products, Inc. v. United States, 15 CIT 348, 352, 771 FSupp. 401, 405 (1991). See also, 
United States v. Citroen, 223 U.S. 407 (1911). In their imported condition, the individual 
parts of base metal which, when mounted and used in tandem, comprise the filing systems, 
do not constitute desk equipment. The parts, constructed of base metal, are entered sepa- 
rately, such that upon entry, what is received is a crate of brackets, wall hangers, or other 
parts of base metal. As such, the articles are not classifiable as desk equipment. 

Section XV, Note 2, states, in pertinent part, that: 


2. Throughout the tariff schedule, the expression “parts of general use” means: 


(a) Articles of heading 7307, 7312, 7315, 7317 or 7318 and similar articles of 
other base metals; 

(b) Springs and leaves for springs, of base metal, other than clock or watch 
springs (heading 9114); and 

(c) Articles of heading 8301, 8302, 8308 or 8310 and frames and mirrors, of base 
metal, of heading 8306. 

Heading 8302 provides for base metal mountings, fittings and similar articles * * * base 
metal hat-racks, hat-pegs, brackets and similar fixtures|.] EN 83.02 provides, in pertinent 
part, that: 

[tlhis heading covers general purpose classes of base metal accessory fittings and 
mountings, such as are largely used on furniture, doors, windows, coachwork, etc. 

The heading does not, however, extend to goods forming an essential part of the 
structure of the article, such as window frames or swivel devices for revolving chairs 
(emphasis in original). 


This heading covers: 


(G) Hat-racks, hat-pegs, brackets (fixed, hinged, or toothed, etc.) and similar 
fixtures such as coat racks, towel racks, dish-cloth racks, brush racks, key racks (em- 
phasis in original). 

The metal racks are ejusdem generis with the above exemplars (see Sports Graphics, Inc. 
v. United States, 24 F. 3d 1390, 1392 (Fed. Cir. 1994)), “[als applicable to classification 
cases, ejusdem generis requires that the imported merchandise possess the essential char- 
acteristics or purposes that unite the articles enumerated eo nomine in order to be classi- 
fied under the general terms”). The essential characteristic or purpose of the above-listed 
exemplars is that they are racks used to hang and store things, such as coats, towels, dish 
cloths, brushes and keys. The metals racks at issue share this essential characteristic or 
purpose. 

Accordingly, the metal racks are classifiable in heading 8302, HTSUS, as brackets and 
similar fixtures of base metal in subheading 8302.50.00, HTSUS. Pursuant to Section XV, 
Note 2(c), above, they are parts of general use. Because Note 1(d), Chapter 94, providesthat 
Chapter 94 does not include parts of general use as defined in section XV, Note 2, the metal 
racks may not be classified in heading 9403, HTSUS. However, insofar as classification in 
heading 9403 is concerned, we also note that Chapter 94, Note 2, provides that to be classi- 
fied within this heading, an article must be designed for placing on the floor or ground, un- 
less the articles are “[c]upboards, bookcases or other shelved furniture and unit furniture” 
or “{s]eats and beds” which are “designed to be hung, to be fixed to the wall or to stand one 
on the other.” The subject articles do not satisfy this criteria. The articles cannot be consid- 
ered to be furniture; they are blueprint filing devices designed to be permanently fixed toa 
wall. The intended use is to organize blueprints and other large documents; not to furnish 
an office. Accordingly, classification in heading 9403, HTSUS, is precluded. 

The metal clamps, item #’s 5001-6 and 4303-6, are ejusdem generis (see above) with the 
articles of heading 8305, HTSUS. Heading 8305 includes fittings for binders or files, letter 
clips, paper clips, and similar articles of base metal. 

EN 8305, p. 1215, states, in pertinent part, that: 


[t]his heading covers base metal fittings of the clip, cord, spring lever, ring, screw, etc., 
types, for loose-leaf binders or box files. It further includes protecting rings, bands and 
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corners for ledgers or other stationery books; also office stationery in metal of the type 
used in fastening together or index-marking papers (e.g., letter clips, paper clips, paper 
fasteners, letter corners, card indexing tags, file tags, spike files); staples in strips of 
the kind used in stapling machines, in offices, for upholstery, for packaging, ete 

I'he heading excludes: 

(a) Drawing pins (e.g., heading 73.17 or 74.15). 

(b) Clasps and fasteners for books, ledgers, etc. (heading 83.01 or 83.08) 
The essential characteristics of the above listed exemplars are that they are of metal and by 
some method hold, clip or fasten papers. The metal clamps at issue share these essential 
characteristics or purposes, as they hold up to 100 blueprint sized papers. They are classi- 
fied in subheading 8305.90.60, HTSUS, as other fittings for binders or files, letter clips 
paper clips, and similar office articles, and parts thereof, of base metal 
Holding: 

The metal racks for storage and filing of oversized paper documents are classifiable with- 
in subheading 8302.50.00, HTSUS, which provides for base metal hat-racks, hat pegs, 
brackets and similar fixtures, and parts thereof. 

[he metal clamps for oversized paper documents are classifiable within subheading 
8305.90.60, HTSUS, as other fittings for binders or files, letter clips, paper clips, and simi- 
lar office articles, and parts thereof, of base metal. 

Effect on Other Rulings: 

NY C88471, dated June 18, 1998, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO THE CHEMICAL COMPOUND METHOXY 
MORPHINAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of the chemical compound me- 
thoxy morphinan. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling, and any treatment previously ac- 
corded by Customs to substantially identical transactions, concerning 
the tariff classification of the chemical compound methoxy morphinan, 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Notice of the proposed revocation was published in Vol. 33, No. 13 of the 
CUSTOMS BULLETIN dated March 31, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 26, 1999. 
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FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed revocation of Headquar- 
ters Ruling (HQ) 958619 was published in Vol. 33, No. 13 of the Cus- 
TOMS BULLETIN dated March 31, 1999. No comments were received. 

As stated in the proposed notice this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 


porter or its agents for importations subsequent to the effective date of 
this final decision. 
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In HQ 958619, issued April 15, 1998, Customs ruled that methoxy 
morphinan was classified in subheading 2933.40.70 HTSUS, the resid- 
ual provision for heterocyclic compounds with nitrogen hetero-atom(s) 
only which contain a quinoline or isoquinoline ring-system. Methoxy 
morphinan is a polycyclic compound used in the synthesis of dextrome- 
thorphan hydrobromide, a cough suppressant. Methoxy morphinan 
must undergo two reaction steps to form dextromethorphan hydrobro- 
mide. It is first treated with methanal (formaldehyde), methanoic acid 
(formic acid), and sodium hydroxide to form dextromethorphan which 
is treated with hydrombromic acid to form dextromethorphan hydro- 
bromide (CjgHagNO.Br). The entire ring structure of methoxy morphi- 
nan remains intact throughout these reaction steps. 

After review and consideration of heading 2933, HTSUS, we are of 
the opinion that methoxy morphinan is not described by subheading 
2933.40.70, HTSUS. While the compound is properly classified in head- 
ing 2933, HTSUS, it isa “drug” for tariff purposes classified in subhead- 
ing 2933.40.26, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking HQ 958619 
and any other ruling not specifically identified, to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HRL) 962209 (see “Attachment “ to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. 

In accordance with 19 U.S.C.1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 

Dated: May 6, 1999. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment 
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[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, May 6, 1999. 


CLA-2 RR:CR:GC 962209 MGM 
Category: Classification 
Tariff No. 2933.40.26 
Mr. KEVIN MAHER 
C-.AIR CUSTOM HOUSE BROKERS-FORWARDERS, INC 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Re: Methoxy Morphinan; HQ 956444; Revocation of HQ 958619. 


Mr. MAHER 

This is in reference to the classification of methoxy morphinan under the Harmonized 
Tariff Schedule of the United States (HTSUS). New York Ruling Letter (NY) 889472, 
which was issued to you on behalf of Reddy-Cheminor Inc. on September 23, 1993, classi- 
fied methoxy morphinan in subheading 2933.90.80, HTSUS. This provision has since been 
renumbered subheading 2933.90.79, HTSUS. Headquarters Ruling Letter (HQ) 958619, 
issued to you on April 15, 1998, revoked NY 889472 and classified methoxy morphinan in 
subheading 2933.40.70, HTSUS. A notice of proposed revocation of Headquarters Ruling 
(HQ) 958619 was published in the Customs BULLETIN on March 31, 1999. No comments 
were received. 


Facts: 


Methoxy morphinan (C;7Hg3NO; CAS Nos. 124431-47-6 and 1531-25-5) is a polycyclic 
compoundused in the synthesis of dextromethorphan hydrobromide, acough suppressant. 
It consists of four ring structures: piperidine ortho-fused to hexane and bridged by another 


ring structure which is fused to methoxybenzene (anisole). Methoxy morphinan must un- 
dergo two reaction steps to form dextromethorphan hydrobromide. It is first treated with 
methanal (formaldehyde), methanoicacid (formic acid), and sodium hydroxide to form dex- 
tromethorphan (C;gH95NO; CAS No. 125-71-3). Dextromethorphan differs from me- 
thoxy morphinan in that it has a methyl group bound to nitrogen rather than a hydrogen. 
Dextromethorphan is treated with hydrombromic acid to form dextromethorphan hydro- 
bromide (Ci;gHogNO.Br). The entire ring structure of methoxy morphinan remains intact 
throughout these reaction steps. 


Issue: 


Whether methoxy morphinan is a “drug” under the HTSUS? 


Law and Analysis: 


Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRis. In understanding the language of the HTSUS, the Explanatory Notes (ENs) of 
the Harmonized Commodity Description and Coding System may be utilized. The ENs, al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-80, 54 Fed. Reg. 35127 (August 23, 1989). 
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The following portion of heading 2933, HTSUS, is relev 
merchandise 
2933 Heterocyclic compounds with nitrogen | 
2933.40 Compounds containing a quinolit 
whether or not hydrogenated), not 
Other: 
Drug: 
Other 
Pesticides 
Other 
Products described in 
tion VI 
A heterocyclic compound is an organic compound “composed of 
which contain in the ring(s), in addition to the carbon atom of othe 
General EN, Subchapter X, Chapter 29, HTSUS. Methoxy morphinan meets 
tion, thus it is a heterocyclic compound; as nitrogen is the only « 
found in the ring structure of methoxy morphinan, it isa “heterocyclic comp 
nitrogen hetero-atom(s) only,” properly classified in heading 3 HTSUS 
Subheading 2933.40 is limited to compounds containing a quinoline or isoquinoline 
system. Quinoline and isoquinoline are made up ofa six-membered ring of cat 
tion of the nitrogen relative to the six-membered carbon ring. In chemistry, thes 
refer to compounds having the chemical formula CgH7N, and consisting of a ben 
fused toa pyridine ring (where each atom of each ring is sp* hybridized). However 


six-membered ring containing five carbons and one nitrogen. They diffe 


} 


language “whether or not hydrogenated” evinces an intent to include compounds wit 
appropriate ring structure, whether the ring’s atoms are s 

another. See HQ 956444, dated October 24, 1995; EN 29.3 

containing ring structures which do not meet the strict definition of 

line are included in subheading 2933.40). 

Subheading 2933.40, HTSUS, excludes compounds where t 
ring-system is “further fused.” Rings are fused where they ha 
bond and have two, and only two, common atoms. General ENs, Chapter 29 (IJ 
quinoline moiety of methoxy morphinan shares two bonds with a ring stri re which i 
turn shares one bond with the methoxybenzene ring; thus isoquinoline is bridged by this 
ring structure but not fused to it. See HQ 956444; EN 29.33 (D)(8), (9 
containing the same ring structures as methoxy morphinan are included in 
2933.40) 

Within subheading 2933.40, HTSUS, are several eo nomine provisions anda 
“other,” provision. As methoxy morphinan is not described by any of the more descriptive 
provisions, it falls within the residual provision. This residual 
“drugs,” “pesticides,” and “other.” 

Under the TariffSchedules of the United States (TSUS), predecessor to the HTSUS, the 
term “drugs” was defined as “those substances having therapeutic or medicinal properties 
and chiefly used as medicines or as ingredients in medicines.” TSUS Schedule 4 
subpart C, headnote 9 

In Austin Chemical Co., Inc. v. U.S., the court addressed the issue of whether mandelic 
acid is a drug under the TSUS. Austin Chemical Co. v. U.S., 11 CIT 130, 659 FSupp 229 


(CIT 1987), aff'd, Austin Chemical Co., Inc. v. U.S., 835 F2d 1423, 6 Fed. Cir. (T) (Fed. Cir 
1987). Mandelic acid is one of several compounds from which a beta-lactam antibiotic is 
synthesized. Synthesis of the antibiotic is a multi-step process during which the mandelic 
acid undergoes various chemical changes. When the synthesis is complete, the antibiotic 
has a mandelic acid moiety, or major portion, of the original mandelic acid molecule. This 
mandelic acid moiety protects the beta-lactam portion of the drug from destructive bacteri 
al enzymes, thereby enhancing the drug’s effectiveness. Austin 835 F.2d at 1424. The court 
held that therapeutic properties include the imparting of properties to the other sub- 
stances which are necessary to produce an effective drug. Austin 835 F.2d at 1426. Because 
mandelic acid imparts important properties to the drug, the court found that it had “thera- 
peutic properties.” 

The court then turned to the question of whether or not mandelic acid was used as an 
“ingredient in medicines.” The trial court had held that “before the chemical reaction oc- 
curs, the component substances of the compound are properly deemed ingredients.” Aus 
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1 1 
1e components from wnich the 


imate product is synthesized 
The CAFC stated of this holding, “The court did not err in 
d was used as an ingredient in medicine within the TSUS 
" I elic acid was found to have thera- 

, and was therefore properly 

drugs” was held to continue extant as the common andcom 
xr the HTSUS. Lonza, Inc. v. U.S., 18 CIT 230, 849 FSupp 
U.S.,46 F.3d 1098 (Fed. Cir. 1995) (wherein the Court of 

1 of the CIT which was attached, in its entirety, to the CAFC 
nza, the classification of ADC-6, an acyclic organic com- 

tated “ADC-6 is properly characterized as having thera- 
lements it imparts are crucial to the ultimate formation of 

his is the standard sanctioned by our appellate court.” Lonza 18 
835 F.2d at 1426). The court goes on to state “the TSUS definition 
ommon and commercial meaning of the term under the HTS.” 


‘ther merchandise is a drug, we use the following definition 
therapeutic or medicinal properties and chiefly used as medi 
n medicines.” Methoxy morphinan contributes the entire ring 
horphan hydrobromide, the ultimate product administered to hu- 
two compounds differ only in that dextromethorphan hydrobro- 

up attached to the nitrogen and it has undergone acidification. Thus, 

10xy morphinan contributes elements crucial to the antitussive func- 
thorphan hydrobromide. This is corroborated by the similarity of the ring 
y morphinan to that of the antitussives found in Patent Numbers 
February 3, 1998, and 5,739,145, issued April 14, 1998. Methoxy morphi- 
therapeutic properties.” It is a component substance which reacts to 

t, thusitisan “ingredient in medicine.” Austin 11 CIT at 135. Asa 
therapeutic properties, used as an ingredient in medicine, methoxy mor- 


within the meaning of that term in the HTSUS. 


neti 


uC 


is classified in subheading 2933.40.26, HTSUS, as an “other” drug 
ine ring system, not further fused 
‘e with 19 U.S.C. section L¢é 
s after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division 


25(c), this ruling will be- 
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(Slip. Op. 99-36) 


TIMKEN CoO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED STATES, 
DEFENDANT, AND NTN BEARING CORP OF AMERICA, AMERICAN NTN 
BEARING MANUFACTURING CorP, NTN Corp, NSK LTp., AND NSK Corp, 
DEFENDANT-INTERVENORS AND PLAINTIFFS, AND AMERICAN HONDA 
Moror Co., INc., HONDA OF AMERICA MFG., INC., AND HONDA Motor Co., 
LTD., DEFENDANT-INTERVENORS 


Consolidated Court No. 96—12-02686 
(Dated April 16, 1999) 


JUDGMENT 


TSOUCALAS, Senior Judge: On December 3, 1997, this Court remanded 
to the Department of Commerce, International Trade Administration 
(“Commerce”) several issues arising from the final results of the admin- 
istrative review, entitled Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan and Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan; Final Results of Antidumping Duty Administrative Re- 
views and Revocation in Part of an Antidumping Finding, 61 Fed. Reg. 
57,629 (Nov. 7, 1996) (“Final Results”). See Timken Co. v. United States, 
21CIT__, 989 F Supp. 234 (1997). The Court ordered Commerce, in- 
ter alia, to treat NSK Ltd. and NSK Corporation’s (“NSK”) return re- 
bates as direct expenses. 

On April 21, 1998, Commerce released draft remand results in this ac- 
tion and invited interested parties to comment. In NSK’s comments to 
the draft remand results, NSK argued that Commerce erred in its cal- 
culation of foreign market value (“FMV”) by treating NSK’s return re- 
bates as price adjustments rather than promotional expenses as 
Commerce had done in three determinations decided between the origi- 
nal Final Results and the remand. 

On June 1, 1998, in compliance with this Court’s remand order, Com- 
merce filed its Final Results of Redetermination Pursuant to Court Re- 


45 
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mand (“Remand Results”). In the Remand Results, Commerce treated 
NSK’s return rebates as direct expenses, but nonetheless denied any ad- 
justment to FMV for such expenses because the reported amounts could 
not be tied to specific transactions. 

The Court finds that Commerce correctly treated NSK’s return re- 
bates as direct expenses pursuant to this Court’s order in determining 
that the rebates constituted direct price adjustments. Commerce’s prior 
treatment of NSK’s return rebates as promotional expenses in previous 
determinations has no bearing on the Final Results of this case. 

Commerce having complied with this Court’s remand order, it is here- 
by 

ORDERED that the Remand Results are affirmed in their entirety, and 
all issues having been previously decided, it is further 

ORDERED that this case is dismissed. 


(Slip Op. 99-37) 
BAUER INDUSTRIES LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 98-03-00185 


[Plaintiff's Cross Motion for Summary Judgment granted. Defendant’s Motion for 
Summary Judgment denied. ] 


(Decided April 23, 1999) 


Edmund Maciorowski, PC. (Edmund Maciorowski), for plaintiff. 

David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Mikki Graves Walser); of counsel: Beth C. Brotman, 
Office of Assistant Chief Counsel, International Trade Litigation, United States Customs 
Service, for defendant. 


OPINION 


MUSGRAVE, Senior Judge: This is a classification case before the Court 
on cross motions for summary judgment by Bauer Industries Ltd. 
(“Bauer”) and the U.S. Customs Service (“Customs”). This case pres- 
ents the sole question of whether the processes used in the manufacture 
of plaintiff's import product are bonding processes or merely sizing and 
finishing processes. 


BACKGROUND 
The merchandise at issue is “needled automotive underlay,” or syn- 
thetic padding designed as sound absorbing materials and heat insula- 
tors for automotive linings, primarily used as a floor covering in 
automobiles (hereinafter “underlay”). The underlay is produced by 
blending synthetic fibers based on the grade of the material and process- 
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ing it through garnetts that set out the fibers in a parallel weave that 
creates a web formation. The web is laid across an apron that forms the 
web into broad patterns, and the apron then takes the web to a needle 
loom where it is needled and compressed. The web continues on to the 
next step where an emulsion of acrylic polymers, residual monomers 
and water is applied to the bottom surface of the web. After exiting this 
process, the web passes over a gas-fired hot roll that heats the web at 
approximately 400 degrees Fahrenheit, driving the chemicals into the 
fibers and the water in the emulsion out through the top of the web. This 
process spreads the polymer emulsion throughout the web and locks its 
fibers into place. 

Both parties agree to this set of facts, but dispute its meaning. Bauer 
claimed a classification that describes the underlay manufacture as a 
multistage process, with needling as the first, chemical bonding a sec- 
ond, and thermal treatment a third distinct and complementary pro- 
cess. Customs disagreed and denied Bauer’s claimed classification, 
asserting instead that the polymer emulsion is only applied to the bot- 
tom of the web, does not penetrate the entire web, and cannot be said to 
be a bonding but rather only a finishing process. 


STANDARD OF REVIEW 


Decisions of the Customs Service are presumed to be correct, 28 
U.S.C. § 2639(a)(1) (1994), but the presumption of correctness applies 
solely to factual questions and it is the duty of this Court to find the cor- 
rect result.! The classification decision entails a three-step process in- 
cluding a factual and a legal inquiry, and an ultimate mixed question 
involving both factual and legal components. The factual inquiry is sub- 
ject to the “clearly erroneous” standard while the purely legal and ulti- 
mate mixed questions are reviewed de novo. Bausch & Lomb, Inc. v. 
United States,21CIT___, ___, 957 F Supp. 281, 284 (1997). 

Both parties have moved for summary judgment. Summary judgment 
is appropriate if “there is no genuine issue as to any material fact * * * 
and the moving party is entitled to judgment as a matter of law.” CIT R. 
56(d); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505, 91 
L.Ed.2d 202 (1986). “The party opposing summary judgment may not 
rest on its pleadings, but must respond with specific facts showing the 
existence of a genuine issue for trial.” Pfaff American Sales Corp. v. 
United States, 16 CIT 1073, 1075 (1992) (citations omitted). 


DISCUSSION 


Customs asserts that the needling at the beginning of the web-treat- 
ment process is the primary, if not only, form of bonding that holds the 
web together. Customs claims that the underlay should be deemed a 


1 See Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984) (“the court’s duty is to find the 
correct result, by whatever procedure is best suited to the case at hand”), Goodman Mfg., Inc. v. United States, 13 Fed 
Cir. (T) , ___, 69 F.3d 505, 508 (1995) (the statutory presumption of correctness attaches only to an agency's fac- 
tual determinations), and Rollerblade, Inc. v. United States, 15 Fed. Cir. (T) ,___, Ct. No. 96-1397 at 6 (1997) 
(legal issues are not afforded deference under 28 U.S.C. § 2639 or under the administrative deference standard set forth 
in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984)) 
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“needleloomed felt” under HTSUS 5602.10.90 (1994), the heading un- 
der which Customs has classified Bauer’s merchandise. 

Bauer, on the other hand, asserts that needling is but one part of the 
bonding process, and that the chemical treatment of the polymer emul- 
sion to the web is a second and the gas-fired thermal treatment a third 
distinct bonding step. According to Bauer, the web form “has very little 
physical integrity and is unable to withstand handling or processing af- 
ter the needling alone.” Mem. In Supp. Of Pl.’s Opp’n to Def.’s Mot. For 
Summ. J. at 4. Bauer seeks a reliquidation of its merchandise under the 
heading of HTSUS 5603.00.10 (1994) as a “nonwoven.” 

An examination of the competing HTSUS headings reveals that Bau- 
er has claimed the more specific classification. Customs’ claimed head- 
ing reads: 

5602.10.90: 
Felt, whether or not impregnated, coated, covered or lami- 
nated: 
Needleloom felt and stitch-bonded fiber fabrics: Other 
HTSUS 5602.10.90 (1994). Bauer’s claimed heading however identifies 
the precise product at issue in this case: 
5603.00.10: 
Nonwovens, whether or not impregnated, coated, covered or 
laminated: 
Floor covering underlays. 

HTSUS 5603.00.10 (1994). The product at issue, described at length 
above, is a needled automotive underlay chiefly used as a floor covering. 
Bauer’s claimed classification clearly satisfies both the eo nomine and 
use designations of the product in this case. See United States v. Paul M. 
W. Bruckmann, 65 CCPA 90, 582 F.2d 622 (1978); Group Italgass U.S.A., 
Inc. v. United States, 17 CIT 226 (1993). Thus, in accordance with the 
General Rules of Interpretation 3(a), Bauer’s designation is the pre- 
ferred classification. Bauer must prove the use of its product to earn this 
classification; however, the testimony of so few as one expert is suffi- 
cient. Advance Solvents & Chemicals Corp. v. United States, 34 CCPA 
148 (1947); United States v. S.S. Perry, 25 CCPA 282 (1938). 

Bauer submitted in support of its position the affidavit of an outside 
expert, Dr. Edward A. Vaughn, who authored a textbook setting forth 
the manufacturing standards for the nonwoven products industry.” Dr. 
Vaughn attests to the industry guidelines for the manufacture of auto- 
motive underlay as well as the chemical effects of a treatment such as 
the one Bauer used in production of the underlay. According to Dr. 
Vaughn, a needleloomed felt requires a needle punching operation that 
causes between 600 and 3,000 penetrations per square inch of fabric; 
but the needling in Bauer’s first bonding process involves penetrations 
of no more than 140 per square inch. Vaughn Affidavit at 1 10. Dr. 


9 5 : 
“ Dr. Edward A. Vaughn, Nonwoven Fabric Primer and Reference Sampler (3°4 ed. 1992). It is significant that Cus- 
toms itself cites from this work for the definitions of terms that are common to the nonwoven fabrics industry. 
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faughn, a Professor of Polymer Science at Clemson University and spe- 
cialist in nonwoven fabric manufacturing technology, examined the un- 
derlay and concluded that the chemical and thermal treatments applied 
to it after needling “activate[] chemical cross linkages * * * which pro- 
vide fiber encapsulation * * * resulting in fiber to fiber bonding [and 
which] imports dimensional stability to the web.” Vaughn Affidavit at { 
11. Dr. Vaughn also takes issue with Customs’ interpretation of the pro- 
cess, stating that chemical and thermal treatments are “inconsistent 
with a ‘finish coating’ as that terminology is understood in the textile 
field.” Vaughn Affidavit at 1 12. His conclusion is that Bauer’s manufac- 
turing process “combines three complimentary [sic] nonwoven web 
consolidation (bonding) technologies to interlock the fibers of the non- 
woven fabric * * * (1) needle tacking; (2) chemical bonding via latex 
[polymers]; and, (3) thermal bonding via low melt fibers.” Vaughn Affi- 
davit at 1 14. 

Customs does not refute the testimony of Dr. Vaughn® except to say 
that “plaintiff's affiant does not have personal knowledge of the facts 
pertaining to the manufacturing process of the merchandise which is 
the subject of this action.” Def.’s Resp. to Pl.’s Statement of Material 
Facts at 1 9 and passim. Customs alleges that Dr. Vaughn examined an 
underlay which was made in the United States, while the underlay in 
this action was produced in Canada, and that Dr. Vaughn’s examination 
was of a product made six years after the production of the underlay in 
this action. Def.’s Resp. In Opp’n to Pl.’s Cross-Mot. For Summ. J. at 5. 
Customs implies that the samples tested by itself and Dr. Vaughn re- 
sulted from different manufacturing processes and therefore Dr. 
Vaughn’s affidavit is irrelevant. 

To resolve this issue, the Court requested and Bauer provided de- 
tailed information regarding the manufacturing processes used to pro- 
duce the underlays examined by Customs, Dr. Vaughn, and those 
currently before the Court. In Plaintiff's Supplemental Information, 
Bauer established not only the fact that the manufacturing processes 
are identical for all samples examined by all parties, but also identified 
the chain of custody between the samples and the examining parties. 
Customs did not respond to or refute Bauer’s Supplemental Informa- 
tion. The Court rejects Customs’ attempt to create a genuine issue of 
fact and is satisfied that the processes are identical. 

In the absence of a genuine issue of fact, the Court finds that summary 
judgment is appropriate. Bauer’s expert is authoritative and persuasive 
that there are distinct, complementary bonding processes at work on 
the underlay in this case. The Court agrees that the underlay is not suit- 
able for its intended use after only the needling stage, and that the 
chemical and thermal stages are bonding processes without which the 
underlay could not form. The Court concludes that Bauer’s submitted 


3 At oral argument, Customs stipulated to the credibility and veracity of Dr. Vaughn and his affidavit. Customs fur- 
ther stipulated that there were no issues of genuine fact other than the identity of the underlay samples examined by 
itself and by Bauer’s expert, discussed infra 
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affidavits and supplemental information overcome Customs’ presump- 
tion of correctness, and Bauer’s uncontested evidence demonstrates eli- 
gibility for its claimed classification. 

CONCLUSION 


For the foregoing reasons, defendant’s motion for summary judgment 
is denied and plaintiff's motion for summary judgment is granted. 


(Shp Op. 99-38) 


Novus INTERNATIONAL, INC., DEGUSSA CORP, AND RHONE-POULEN( 
ANIMAL NUTRITION, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 99-01-00007 
(Dated April 22, 1999) 


ORDER 


CARMAN, Chief Judge: Upon consideration of the CONSENT MOTION 
FOR AFFIRMANCE OF AGENCY REDETERMINATION, the Final Results of Re- 
determination Pursuant to Court Remand issued by the Department of 
Commerce, International Trade Administration, and all other papers 
and proceedings herein, it is hereby: 

ORDERED, that the motion is granted, and it is further 

ORDERED, that the Final Results of Redetermination Pursuant to 
Court Remand are hereby affirmed, and it is further 

ORDERED that the case is hereby dismissed. 
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(Slip Op. 99-39) 


RAUTARUUKKI Oy, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
BETHLEHEM STEEL Corp, U.S. STEEL GROUP (A DIVISION OF USX Corp), 
DEFENDANT-INTERVENORS 


Consolidated Court No. 97-05-00864 
[Commerce’s Remand Results sustained in part; reversed in part. | 
(Dated April 27, 1999) 


Holland & Knight LLP (Frederick P Waite and Kimberly R. Young) for plaintiff and de- 
fendant-intervenor Rautaruukki Oy. 

David W. Ogden, Acting Assistant Attorney General, David M. Cohen, Director, A 
David Lafer, Senior Trial Counsel, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Michele Lynch), Myles S. Getlan, Office of the Chief Counsel 
for Import Administration, United States Department of Commerce, of counsel, for defen- 
dant. 


OPINION 
RESTANI, Judge: This matter is before the court following remand to 
the United States Department of Commerce (“Commerce”) of the Final 
Results of its second administrative review of the antidumping deter- 
mination in Certain Cut-to-Length Carbon Steel from Finland, 62 Fed. 
Reg. 18,468 (Dep’t Commerce 1997) [hereinafter “Final Results IT”). Fi- 
nal Results Pursuant to Court Remand, at 1 [hereinafter “Remand Re- 


sults” or “RR” ]. Familiarity with the court’s earlier decision in this case 
is presumed. See Rautaruukki Oy v. United States, No. 97-05-00864, 
1998 WL 465219 (Ct. Int’] Trade Aug. 4, 1998). 


GRADE “A” PLATE SPECIFICATIONS 
BACKGROUND 

Before remand, Commerce stated that in Final Results IT it had con- 
sidered steel plate classified grade “A” by different national classifica- 
tion societies as not identical for comparison purposes because the 
information offered by Rautaruukki Oy (“Rautaruukki”) in response to 
Commerce Department questionnaires had proved an inadequate basis 
from which to determine whether the merchandise was or was not iden- 
tical. Rautaruukki, 1998 WL 465219, at *4. On the basis of some appar- 
ently slight differences in specifications of certain elements’ 
compositional ranges, and without evidence of the significance of these 
differences, Commerce resorted to what it referred to as its default posi- 
tion: that without evidence of the insignificance of these differences, it 
would consider them significant. Id. at *3. 

At oral argument, Commerce explained that, although it had not re- 
quested the brochures specifically, what it would have liked to have ex- 
amined were not Rautaruukki’s comparison charts displaying 
information abstracted from the specification brochures of the national 
classification societies but the comprehensive specifications available in 
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the brochures themselves. The court acknowledged at that time that the 
brochures might provide more detail as to the specifications of the vari- 
ous national classification societies but questioned whether Commerce 
would know any more about the significance of those differences after 
examining them. When the court asked what evidence Rautaruukki 
thought it might submit to provide insight into the commercial signifi- 
cance of any apparent differences, Rautaruukki suggested, inter alia, 
the expert testimony of a metallurgist. 

Because Commerce alleged that a factual question existed, and be- 
cause it had not been clear about the information it was seeking from the 
respondent, the court remanded the case with the instruction to Com- 
merce to obtain additional grade “A” plate information from Rautaruuk- 
ki and to reconsider its decision as to whether to treat U.S. grade “AB A” 
steel plate and all other grade “A” plate as identical merchandise. /d. at 

On remand, Commerce requested from Rautaruukki national specifi- 
cation brochures for each national classification society rating grade “A” 
shipbuilding steel sold in the United States and Finland. RR, at 1. Rau- 
taruukki provided Commerce both the current national specifications 
and those in effect during the period of review.' Jd. Commerce prepared 
draft remand results on which Rautaruukki submitted comments, 
along with affidavits of Dr. A.J. DeArdo, the William Kepler Whiteford 
Professor of Materials and Engineering and Director of the Basic Metals 
Processing Research Institute at the University of Pittsburgh, and of 
Mr. Gerrit Johan van Dissel, a practicing Naval Architect and Marine 
Engineer. Jd. The affidavits addressed the commercial significance of 
the specification differences to grade “A” shipbuilding plate, and both 
concluded that the differences lacked commercial significance. van Dis- 
sel Affidavit, at 4-5; De Ardo Affidavit, at 3-5. 

In its Remand Results, Commerce considered steel classified grade 
“A” by different national classification societies as non-identical mer- 
chandise. RR, at 8. In response to the court’s instruction on remand to 
explain the significance of the observed specification differences, and in 
contrast to its earlier position that the significance of the specification 
differences was material although unproven, Commerce stated, 


It is our position that any difference in plate specification, wheth- 
er large or small, renders merchandise produced to these different 
specifications as “non-identical” merchandise. This is a common 
Department policy in steel plate cases and is based on industry 
purchasing practices. Customers purchase material that meets 
a certain specification. This decision is based on the customer’s 
knowledge of the minimum requirements that the product is guar- 
anteed to meet under certain conditions. For this reason, the De- 


1 Commerce makes an unsubstantiated argument that changes in the specifications during different periods reflect 
the commercial significance of the specification differences. The court cannot regard this as substantial evidence for 
the alleged significance of the differences without some evidence (e.g. comments by the societies relating their intent in 
making the changes). There is no dispute that the specifications relevant to this remand are those in effect during the 
period of review 
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partrnent uses plate specification, and not actual product 
characteristics, as its major matching criterion. 


RR, at 7 (emphasis supplied). 


DISCUSSION 

Because the purpose of the remand in this case was to afford Rauta- 
ruukki the opportunity to provide Commerce with the information it al- 
leged it was seeking, the court will address the evidence. The only 
evidence in the record regarding actual consumer conduct bearing on 
the significance of the specifications are the two affidavits submitted by 
Rautaruukki. Commerce dismisses this expert testimony as “subjec- 
tive” and therefore not the kind of “nonsubjective” evidence to which it 
claims the court referred in its opinion ordering remand. When the 
court referred to the absence of “nonsubjective” evidence of consumer 
conduct,” the record contained only Rautaruukki’s claims in its narra- 
tive responses to Commerce’s questionnaires addressing the commer- 
cial significance of the carbon range differences. Unsupported claims by 
interested parties and testimony of a materials scientist and a naval en- 
gineer, both experts familiar with the materials and the market, are not 
of equivalent status. Commerce was not entitled to disregard this testi- 
mony. This error is particularly grievous, given that there is no other ev- 
idence in the record to the contrary and that Commerce counters the 
experts’ report of insignificance with only its own unsubstantiated 
assertions to the contrary. 

Commerce claims it did not disregard the expert testimony. The 
agency, however, apparently observed the evidence only to the extent 
necessary to conclude that it was “subjective” and did not need to be con- 
sidered. This was not a fair treatment of the material submitted. Accord- 
ingly, the court finds that Commerce abused its discretion in failing to 
consider the only material evidence before it. 

Commerce further claims its treatment of grade “A” steel from differ- 
ent national classification societies as most similar, rather than identi- 
cal, merchandise in Rautaruukki’s Second Administrative Review 
reflects its standard practice of distinguishing identical from most simi- 
lar merchandise and its standard policy of treating different merchan- 
dise differently. RR at 5-7. In Rautaruukki’s First Administrative 
Review, however, Commerce assigned one value to all grade “A” steel 
plate. See Rautaruukki, 1998 WL 465219, at *2. Thus, it did not consider 
this “standard practice” to apply during the First Administrative Re- 
view. Commerce may view the same facts differently or change its meth- 
odologies, but to be in accordance with law, the agency is required to 
articulate its reasons for the change and accompany these by substan- 


om 
“The court wrote, 


Commerce did not request, and respondent did not furnish independently, any nonsubjective evidence from which 
Commerce could determine the significance of those differences. Rautaruukki provided only its own assurance 
that the difference was not commercially significant. While this is evidence, Commerce is not required to accept it 
But neither must the court regard as substantial evidence seemingly norninal differences in chemical composition, 
the significance of which Commerce has not explained. 

Rautaruukki, 1998 WL 465219, at *3 
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tial evidence. Cultivos Miramonte S.A. v. United States, 980 F. Supp. 
1268, 1274 (Ct. Int’] Trade 1997). 

Commerce’s general defense of its division of subject merchandise 
into “identical” and “nearly identical” categories, RR, at 10-11, does 
not support its choice to draw that line anyplace in particular, much less 
specifically between “AB A” steel and other grade “A” steel. Likewise, 
Commerce’s contention that it may look at specifications rather than ac- 
tual product characteristics is inapposite, because no one contests this. 
At issue is whether Commerce has made a reasonable distinction among 
specifications. 

Commerce continues to state that it cannot discern whether the re- 
ported seemingly minor differences are commercially significant? and 
claims that it may therefore presume that they are significant. RR, at 8. 
Nevertheless, Commerce makes its own wholly unsubstantiated and in- 
consistent claims about significance based on unsupported conclusions 
about consumer conduct. Commerce refers to its own hypotheses about 
the market as evidence of “purchasing practices.” RR, at 8. The agency 
postulates that 


Grade A carbon steel shipbuilding plate is guaranteed by the 
manufacturer based on the specification that it meets. Unless a 
product is sold as “multi-spec” merchandise, meaning that it meets 
the specifications of various classification societies, it is only guar- 
anteed for the exact specification for which it was sold. A commer- 
cial guarantee provides the customer with the known minimum 
performance requirements for a given product. As mentioned 


above, not all classification societies have the same mechanical or 
chemical requirements, and therefore cannot guarantee the prod- 
uct based on the testing requirements of another classification so- 
ciety. For this reason, not all specifications of Grade A shipbuilding 
steel can be sold interchangeably as Rautaruukki suggests. 

Id., at 7-8. 

Defendant argues that carbon range differences can be significant 
and can affect strength and “weldability” of steel. Jd., at 7. Broadly 
stated, this must be correct, but this argument as such does not address 
whether the differences between the carbon ranges of different classifi- 
cation societies’ grade “A” steel plate are of a magnitude that could ren- 
der those effects relevant to consumer selection among steel classified 
by different societies. 

Although Commerce claims that “not all specifications of Grade A 
shipbuilding steel can be sold interchangeably,” RR, at 8, the agency 
also avers that “Commerce was aware during the course of the second 
administrative review that products manufactured to different specifi- 
cations are interchangeable,” Jd., at 12-13. Commerce maintains that 


3 The agency allows that it is 


because the Department cannot determine which particular specification requirements may influence a purchas- 
ing decision, [that] the Department deems the differences in specifications to be significant for model-matching 
purposes. Therefore, the Department maintains its position that differences in plate specifications are significant 
and that plate produced to different specifications constitutes non-identical merchandise. 

RR, at 8 
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this latter awareness is not dispositive because “the Department’s defi- 
nition of ‘identical’ is not synonymous with commercial interchange- 
ability.” Id., at 12. 

Commerce claims that it is not necessarily commercial interchange- 
ability that matters but rather that any difference whatsoever justifies 
its treatment of subject merchandise as non-identical.* RR, at 12-13. 
This position seems inconsistent with other aspects of the Remand Re- 
sults and perhaps with the agency’s prior precedent as to steel model 
match methodologies. See, e.g., AK Steel Corp. v. United States, No. 
96-05-01312, 1997 WL 728284, at *13 (Ct. Int’! Trade Nov. 14 1997) 
(agency treatment of missing product characteristics rested on their 
commercial insignificance). 

Further, this position, which Commerce newly espouses, is inconsis- 
tent with that asserted before remand. The agency’s new view is that, in 
cases where Commerce matches by specification as opposed to physical 
characteristics, any difference in specifications of any type means the 
merchandise is non-identical. Because the court relied on Commerce’s 
pre-remand position in ordering remand, the court cannot accept this 
new explanation for purposes of this review. 

Before remand, Commerce took the position that specification differ- 
ences might or might not be significant but that the agency lacked the 
evidence to determine whether they were. The court accepted the 
agency’s theory that some specification differences may be important 
while some may not. Recognizing that Commerce had not clearly re- 
quested of Rautaruukki the information upon which such a determina- 
tion could be made, the court remanded with the instruction to 
Commerce to request that information from Rautaruukki. See Rauta- 
ruukki, 1998 WL 465219, *4. On remand, Commerce did request the in- 
formation it had reported needing. In its Remand Results, however, the 
agency failed to address the evidence submitted or to cite other evidence 
in the record upon which it could determine whether the reported speci- 
fication differences were or were not significant. 

After remand, Commerce presents its new theory that all specifica- 
tion differences are significant. In principle an agency may change its 
methodology (or reach different conclusions based on different fact pat- 
terns). The court does not address whether the new methodology articu- 
lated in the Remand Results might be permissible in future reviews. 
Commerce has introduced the new method too late for this review. The 
introduction of a new methodology is impermissible when it comes only 
after a court-ordered remand to apply the methodology professed by the 
agency before remand. See, e.g., Royal Thai Gov’t v. United States, 18 
CIT 277, 285-86, 850 F. Supp. 44, 50-51 (1994) (new justification ad- 
vanced only following limited remand impermissible). 


4 In support, Commerce cites Koyo Seiko Co. v. United States, 66 F.3d 1204, 1210 (Fed. Cir. 1995), in which the Feder- 
al Circuit upheld Commerce's treatment of non-commercially substitutable merchandise as identical. The court fails to 


see how this permission includes the converse: the treatment of commercially substitutable merchandise as non-iden- 
tical 
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Normally, despite the fact that thus far the evidence supports only 
Rautaruukki’s position and despite Commerce’s inconsistency and half- 
hearted attempt to comply with the court’s remand order, the court 
might permit Commerce to reconsider this matter again and make some 
reasoned judgments under the rationale set forth before remand, but 
this appears unnecessary and likely futile in this case. 

First, Commerce does not want to consider the significance of the 
compositional ranges of certain elements, and to do so likely would en- 
tail significant administrative effort. Second, the only information pre- 
sented to the court as to the practical significance of Commerce’s 
treatment of steel classified grade “A” by different classification soci- 
eties as non-identical merchandise comes in a footnote to the Remand 
Results, in which Commerce states that “treating grade A shipbuilding 
plates produced to different specifications as identical merchandise 
would not have affected the calculated dumping margin in this case.” 
RR, at 8 n.4. 

The court will take Commerce at its word. As Rautaruukki apparently 
is entitled, on the record developed to date, to have the merchandise 
treated as identical; as Commerce recognized this as at least one permis- 
sible methodology based on essentially the same facts in the first review; 
and as Commerce alleges no downside, for purposes of this review, Com- 
merce shall treat all grade “A” steel plate as identical merchandise. This 
will not entail a great deal of effort and will avoid an apparently useless 
and time consuming exercise. 


Facts AVAILABLE MARGIN 


In its decision ordering remand, the court directed Commerce to use 
for total facts available for wide flats and beveled plate products the re- 
vised weighted-average duty rate of 40.46 ad valorem. Rautaruukki, 
1998 WL 465219, at *8. Commerce indicates that it has done so. RR, at 
13-14. As the parties do not contest this portion of the Remand Results, 
the court sustains this re-calculation. 


NOTE: This is to advise that Slip Op. 99-40 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 99-40) 


UNION CAMP CoRP, PLAINTIFF uv. UNITED STATES, DEFENDANT, AND 
DASTECH INTERNATIONAL, INC., ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 97-03-00483 


(Dated April 30, 1999) 
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(Slip Op. 99-41) 


PILLSBURY CO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court Nos. 93-03-00161 and 98-12-03190 
Dated May 3, 1999 


ORDER 


MUSGRAVE, Senior Judge: Upon careful consideration of plaintiff's 
Motion to Consolidate Actions and to Establish a Trial Schedule, defen- 
dant’s memorandum in opposition thereto, oral argument, and all other 
papers and proceedings, it is hereby: 

ORDERED that plaintiff's Motion to Consolidate Actions and to Estab- 
lish a Trial Schedule be, and hereby is, denied; and it is further 

ORDERED that the parties shall confer and file, by June 2, 1999, a joint 
proposed Judgment Order in Court No. 93-03-00161 in accordance 
with the Slip Op. 98-109 granting summary judgment to the plaintiff; 
and it is further 

ORDERED that if the parties are unable to file a joint proposed Judg- 
ment Order, then each party shall file a proposed Judgment Order by 
June 2, 1999. 
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